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FOREWORD

The purpose of this revised and updated briefing paper is to create a backdrop for
student loan policy discussions by offering an objective and concise guide to:

° The Federal Family Education Loan Program.
° The William D. Ford Direct Loan Program.
° Private student loans.

The main focus of the paper is on the evolution of federal and private student
loans with emphasis on program history, trends, loan terms and costs as well as
selected policy issues.

To provide a more comprehensive perspective on borrowing, this edition also
recapitulates the rationale for student aid, summarizes the latest research on
student loan indebtedness and highlights some key postsecondary education
statistics.

Finally, the appendices provide complementary information about federal student
loan basics, the involvement of the U.S. Department of Education in student
loans, the 2001 federal “Market Mechanisms” study, advances in student loan
servicing, FFELP lender finances and the role of student loan guarantors.

Throughout this document, the terms “Stafford,” “PLUS” and “private loans”
refer to federal and private loans used to pay for current educational expenses. In
contrast, “consolidation loans” are used to refinance existing loans. This
distinction is necessary because each type of loan serves very different purposes
and constituencies, and consequently, generates different policy concerns.

Copies of this guide may be downloaded in Portable Document Format from

www.usafunds.org/forms/school_lender/guide_student_loan_issue.pdf on the
USA Funds Web site.
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1. FRAMEWORK

To set the stage for the detailed discussions of student loans to follow, this chapter
summarizes:

The rationale for student financial assistance.

Current studies pertaining to the adequacy of student aid.
College enrollment trends.

College cost trends.

The economic and societal value of a college degree.

THE RATIONALE FOR STUDENT FINANCIAL ASSISTANCE

To understand the history of student loans, it is necessary to keep in mind the underlying
goals of student assistance. At the signing of the Higher Education Act on Nov. 8, 1965,
President Lyndon Johnson said:

In a very few moments, | will put my signature on the Higher Education Act of
1965. The President’s signature upon this legislation passed by this Congress will
swing open a new door for the young people of America. For them, and for this
entire land of ours, it is the most important door that will ever open — the door to
education. ...

A high school senior anywhere in this great land of ours can apply to any college
or any university in any of the fifty states and not be turned away because his
family is poor.!

In a tribute to the major federal student aid programs on their 30" anniversary, a
lawmaker summarized the national student aid objectives as follows:

The Higher Education Act, enacted in 1965 to provide disadvantaged students
with greater educational opportunities, recognized the shared benefit of providing
every American a chance to maximize his or her potential. As a result of the
passage of this legislation, doors have been opened to millions of citizens who
otherwise would not have had the access or the resources to obtain a higher
education. Although the act has been amended over the years through the
reauthorization process, the central purposes of the legislation have remained the
same — to ensure access, choice and opportunity in higher education.?

! Lyndon B. Johnson, President, “Remarks at Southwest Texas State College Upon Signing the Higher
Education Act of 1965,” Nov. 8, 1965.

2 Congressional Record, Senator Paul Sarbanes, “The 30th Anniversary of the Higher Education Act,” Nov.
8, 1995, p. S16815.



In 2000, the College Board further elaborated on the purpose of federal student
assistance:

Thirty-five years ago, Congress passed the Higher Education Act and committed
the federal government to the goal of opening college doors to all, regardless of
family income or wealth. Federal student aid has helped millions of people go to
college who otherwise might not have had the chance. Federal, state, and private
efforts combined have fueled a half century of explosive growth in college
attendance and educational attainment. U.S. colleges and universities now enroll
15 million students: 1.5 times the number enrolled in 1965, 6 times the enrollment
in 1950, and 10 times pre-World War 11 levels. The proportion of the population
25 to 29 years of age that has completed four years of college or more has
quadrupled since 1940.

SUFFICIENCY OF STUDENT AID

In recent years, several entities and individuals have expressed deep concern about the
ability of the current financial aid system to provide the level of access to postsecondary
education necessary to maintain the goal of equal educational opportunity. Below are
synopses of a sampling of reports dealing with the topic.

Advisory Committee on Student Financial Assistance

2002 Report

In June 2002, the independent federal Advisory Committee on Student Financial
Assistance published a report sharply pessimistic about the current status of
postsecondary access:

Most Americans believe that all students have the opportunity to earn a college
degree through hard work in high school and college. Yet, this year alone due to
record-high financial barriers, nearly one-half of all college-qualified, low- and
moderate-income high school graduates — over 400,000 students fully prepared
to attend a four-year college — will be unable to do so, and 170,000 of these
students will attend no college at all.*

To remedy this problem, the Advisory Committee proposed to:
Forge a new national partnership among the federal government, states, and

colleges and private philanthropic groups to improve integration and coordination
among existing programs and to implement a comprehensive strategy effectively

% Lawrence E. Gladieux, Executive Director for Policy Analysis, The College Board, Washington, D.C.,
Statement to the Committee on Governmental Affairs, U.S. Senate Hearing on the Rising Cost of College Tuition and
the Effectiveness of Government Financial Aid, Feb. 10, 2000.

4 Advisory Committee on Student Financial Assistance, Empty Promises, the Myth of College Access in
America, Washington, D.C., June 2002, p. v.



aimed at all of the factors that determine access and persistence. The overall
objective would be to provide low-income students with —

J Adequate grant aid to reduce work-loan burden;
] Early assurances of financial access to four-year institutions; and
J Incentives to increase participation in early intervention programs.®

2006 Report

The Advisory Committee reiterated its sobering warning in 2006:

America’s global competitiveness depends on the ability of our high school
graduates to earn at least a bachelor’s degree. As in recent decades, financial
barriers are a major factor in preventing large numbers of college-qualified
students from earning a bachelor’s degree, particularly those from low- and
moderate-income families. These bachelor’s degree losses are an unmistakable
signal that our nation has yet to make the full investment in student aid necessary
to secure our economic future — a dire warning that we are requiring millions of
students to mortgage their future and ours as well.

We have failed to take accurate account of the impact of price barriers on our
lowest income students, especially those who have prepared and planned for
college:

° During the 1990s, between nearly 1 million and 1.6 million
bachelor’s degrees were lost among college-qualified high school
graduates from low- and moderate-income families;

° During the current decade, between 1.4 million and 2.4 million
more bachelor’s degrees will likely be lost, as the number of high
school graduates increases and academic preparation improves.®

To ameliorate the implications of these findings, the Committee recommended that:

To increase bachelor’s degree attainment, the nation must —

° Reinvigorate the access and persistence partnership to increase
need-based aid from all sources;
J Restrain increases in the price of college and offset necessary

increases with need-based aid;

® Advisory Committee on Student Financial Assistance, Presentation Prepared for NASSGAP Fall
Conference 2005, San Francisco, CA, and Oct. 11, 2005.

® Advisory Committee on Student Financial Assistance, Mortgaging our Future: How Financial Barriers to
College Undercut America’s Global Competitiveness, September 2006, p. iii.



] Moderate the trend — at all levels — toward merit-based aid and
increasing reliance on loans;

° Reduce financial barriers to transfer from two-year to four-year
colleges;

] Strengthen early intervention programs for low- and moderate-
income middle school students; and

° Invest in efficient and productive remediation in college.’

The National Center for Public Policy and Higher Education

The National Center for Public Policy and Higher Education — an independent,
nonprofit, nonpartisan organization — issues “National Report Cards” on postsecondary
education. The 2006 report took a particularly dim view of the current status of college
affordability:

As critical as it is, the college affordability problem does not exist in a vacuum. It
is one of many symptoms of the underperformance of American higher education
that signal the urgent need for a comprehensive and fundamental reexamination of
higher education finance. This report card highlights these symptoms: flat college
participation rates; lack of progress in extending college opportunity for low-
income Americans; poor rates of completion of college programs; escalating costs
and prices; and a financial aid system that is less focused on the nation’s need to
improve college access and attainment. Current approaches to higher education
finance, including some of the policy and practices described above, poorly
address these symptoms and may, in fact, exacerbate the underlying condition of
underperformance. Additional public investment is essential, especially in need-
based student aid. However, if the nation and the states are to realize
improvements commensurate with their investments, they must raise and answer
critical questions of fairness, efficiency, effectiveness, incentives, and
accountability.®

Commission on the Future of Higher Education

Also in 2006, The Secretary of Education’s Commission on the Future of Higher
Education issued a report that expressed serious concerns about both educational access
and financial aid. In terms of access, the document stated:

We found that access to American higher education is unduly limited by the
complex interplay of inadequate preparation, lack of information about college
opportunities, and persistent financial barriers. Substandard high school
preparation is compounded by poor alignment between high schools and colleges,

" Ibid., p. iv.
8 The National Center for Public Policy and Higher Education, Measuring Up 2006, The National Report
Card on Higher Education, August 2006, p. 21.



which often creates an “expectations gap” between what colleges require and
what high schools produce. Although the proportion of high school graduates who
go on to college has risen substantially in recent decades, the college completion
rate has failed to improve at anywhere near the same pace. Shortcomings in high
schools mean that an unacceptable number of college students must take costly
remedial classes. Moreover, there is a troubling and persistent gap between the
college attendance and graduation rates of low-income Americans and their more
affluent peers. Similar gaps characterize the college attendance rates — and
especially the college completion rates — of the nation’s growing population of
racial and ethnic minorities. While about one-third of whites have obtained
bachelor’s degrees by age 25-29, for example, just 18 percent of blacks and ten
percent of Latinos in the same age cohort have earned degrees by that time.°

The Commission’s stance on financial aid also reflected serious concerns about the
current system:

We found that our financial aid system is confusing, complex, inefficient,
duplicative, and frequently does not direct aid to students who truly need it. There
are at least 20 separate federal programs providing direct financial aid or tax
benefits to individuals pursuing postsecondary education. For the typical
household, the Free Application for Federal Student Aid, or FAFSA, is longer and
more complicated than the federal tax return. Moreover, the current system does
not provide definitive information about freshman year aid until the spring of the
senior year of high school, which makes it hard for families to plan and
discourages college attendance. Unmet financial need is a growing problem for
students from low-income families, who need aid the most.

We propose replacing the current maze of financial aid programs, rules and
regulations with a system more in line with student needs and national priorities.
That effort would require a significant increase in need-based financial aid and a
complete restructuring of the current federal financial aid system. Our
recommendations call for consolidating programs, streamlining processes, and
replacing the FAFSA with a much shorter and simpler application. *°

COLLEGE ENROLLMENT TRENDS

College enrollments in degree-granting institutions increased substantially from 1990 to
2004 and, according to the National Center for Education Statistics’ middle alternative
projections, more than 2.5 million students are expected to be added to the roster between
2004 and 2015, resulting in a total enroliment of almost 20 million students.

® The Secretary of Education’s Commission on the Future of Higher Education, A Test of Leadership,
Charting tlfge Future of U.S. Higher Education, September 2006, p. 1.
Ibid., p. 3.



According to NCES:

The enrollment projections do not take into account such factors as the cost of a
college education, the economic value of an education, and the impact of distance
learning due to technological changes. These factors may produce changes in
enrollment levels.*

FIGURE A. Actual and Projected Total Enroliment in Degree-Granting
Institutions: 1990-2015*
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1 U.S. Dept. of Education, NCES, Projections of Education Statistics to 2015, Thirty-Fourth Edition,
SOURCE: Integrated Postsecondary Education Data System (IPEDS), “Fall Enrollment Survey,” various years; and
Enrollmen1t2 in Degree-Granting Institutions Model, September 2006, p. 8.

Ibid.



COLLEGE COST TRENDS

The figure below captures the trend in tuition, fees, room and board for full-time students
at four-year public and private institutions during the past decade, as published by the
College Board. Measured in constant dollars, public four-year college costs increased
from $9,258 to $12,798 during that period, while private four-year college costs grew
from $23,795 to $30,367.*

FIGURE B. Trends in Tuition, Fees, Room and Board at Four-Year Schools
(Constant Dollars)*
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ﬁ College Board, Trends in College Pricing, October 2006, p. 11.
Ibid.



EDUCATION AND LIFETIME INCOME

The Census Bureau has estimated that, over a lifetime, a bachelor degree recipient can
expect to earn roughly twice the amount of someone with a high school diploma, and a
professional degree holder will likely be paid twice that of a bachelor’s degree recipient.

FIGURE C. Estimated Average Work-Life Earnings for Full-Time, Year-Round
Workers by Educational Attainment. Based on 1997-1999 Work
Experience ($ in Millions)®
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5 U. s. Census Bureau, Day, Jennifer Cheeseman and Eric C. Newburger, The Big Payoff: Educational
Attainment and Synthetic Estimates of Work-Life Earnings, July 2002, p. 4.



SOCIETAL VALUE OF A POSTSECONDARY EDUCATION

Participating in an educational pursuit beyond high school generates not only monetary
and cultural rewards for the individual, but society, as a whole, also stands to profit. The
following passage from a report published by the Institute for Higher Education Policy
illustrates the societal benefit:

A college education makes a big difference in our lives as Americans. This is true
for individuals, but is especially true in terms of our shared economic, social, and
cultural well-being as a nation. Student aid, particularly grants, is a critical part of
the investment in higher education that leads to these public and private benefits.

While many policy-makers and education leaders cite the fact that a bachelor’s
degree has become worth more than $1 million in lifetime earnings, the other
economic and social benefits of college are even more important, though often
unrecognized. These include:

increased tax revenues,

decreased reliance on public assistance programs,

lower unemployment rates, and

increased voting, volunteering, and other civic activities.

For example, the unemployment rate for those with bachelor’s degrees was 2.9%
in January of 2004, compared to 4.9% for those with a high school diploma and
8.8% for those with less than a high school diploma. Similarly, in the 2000
national elections, 77% of Americans with a bachelor’s degree voted, compared
to 54% of high school graduates and 38% of those with less than a high school
diploma.’

18 Melissa Clinedinst, Institute for Higher Education Policy and Scholarship America, Investing in America’s
Future, Why Student Aid Pays off for Society and Individuals, May 2004, p. 1.



2. BACKGROUND

Borrowing for college is a necessity for most students. In 2004, 65.6 percent of
graduating seniors had taken out a student loan at some time, and for those students, the
average cumulative debt was $19,200. This was a substantial increase from 11 years
earlier when the comparable figures were 46.3 percent and $9,300."

For fiscal year 2006, new Stafford and PLUS loan volume for the Federal Family
Education Loan Program was $47.3 billion and $12.7 billion for the Federal Direct Loan
Program.®® Taken together, those figures were almost double the loan volume of FY
2000. Furthermore, at $91.4 billion, new consolidation volume for FY 2006 far
exceeded that of Stafford and PLUS loans combined.?

Both the FFELP and Direct Loan Program are federally sponsored credit programs that
entitle borrowers to loans and subsidies if they meet the eligibility criteria. In other
words, any borrower who applies and qualifies for a loan has a right to receive one.*
Funding for student loan subsidies are considered to be mandatory spending in the federal
budget.

This chapter places student borrowing in perspective by recapping the objectives and
history of federal student loans.

THE OBJECTIVES OF FEDERAL STUDENT LOANS

During the early years of the federal student aid programs, grants were generally intended
to provide access for low-income individuals, and loans were meant to give low- and
middle-income students the ability to choose among institutions, according to the
following description:

The original legislation creating the Higher Education Act of 1965 was the result
of two competing ideologies for federal funding of higher education. The first was
that of assisting higher education by funneling funds directly to institutions
through an all-encompassing formula based on student counts. The second was
that of assisting needy students directly through grants to the poorest students and
subsidized loans to lower-middle class students. This alternative provided a
system of portable aid that provided both access and choice to the student. Even
though the 1965 legislation was indeed a compromise between these two
competing interests, the primary objective was one of equalizing educational

17 National Center for Education Statistics (NCES), National Postsecondary Student Aid Study (NPSAS),
1993 and 2004 undergraduates, Data Analysis System (DAS),
http://nces.ed.gov/das/library/tables_listings/nedrc_table.asp?shj=student%20aid, Table 149, accessed Feb. 23, 2007.

18 U.S. Department of Education, Fiscal Year 2008 Budget Summary and Background Information, p. 58.

19'U.S. Department of Education, Budget for Fiscal Year 2001, Appendix, p. 368.

2 y.s. Department of Education, Fiscal Year 2008 Budget Summary and Background Information, p. 58.

2 Higher Education Act of 1965 (as amended). See, for example, Sec. 428(a)(1), Sec. 428H(b), and Sec.
452(b).

-10 -
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opportunity for socioeconomically disadvantaged students by providing equal
access to higher education for all students.?

Because the amount of grant funding has lagged behind the increases in the cost of
education, loans have assumed an increasingly central role in postsecondary funding.
Consequently, access and choice are now more intricately intertwined, as discussed in the
following passage from an Association for the Study of Higher Education report:

Two recent shifts in student financial aid may also adversely affect future
postsecondary education enrollments among minority groups. First, over the past
twenty years, more financial aid has been provided in the form of loans instead of
grants. According to the College Board (2001), in 1980-1981, 55 percent of all
student financial assistance was provided in the form of grants, and 43 percent
was in loans (the remainder was work-study). By 2000-2001, the share of aid
from grants had fallen to just 41 percent, with the percentage from loans rising to
58 percent. This trend may harm college access for prospective students from
low-income families generally and people of color specifically because they tend
to be more averse to borrowing student loans than white students and those from
higher income families (St. John, 2001).%

Together with continuing to advocate for postsecondary access and choice, members of
the student aid community generally agree that student loan programs should meet the
following criteria:

° Be available at the lowest-possible cost to the borrower.
] Foster default avoidance.
° Enhance service delivery and service quality.?

STAFFORD AND PLUS LOANS: A BRIEF HISTORY
The Higher Education Act authorizes three federally sponsored student loan programs:
e The Federal Family Education Loan Program was enacted in 1965 and

originally was targeted to middle-income families and as a supplement to
National Direct Student Loans. It is funded with private capital.

22 James Cofer, Ed.D, Vice President of Finance and Administration, University of Missouri System, Patricia
Somers, Ph.D., Associate Professor of Higher Education, Division of Educational Leadership and Policy Studies,
University of Missouri - St. Louis, “What Influences Student Persistence at Two-Year Colleges? A Multi-Year
Comparison,” Paper presented at the Council for the Study of Community Colleges, April, 2001, No Page Numbers.

2 Association for the Study of Higher Education, ASHE-ERIC Higher Education Report: Volume 30,
Number 2, Watson Scott Swail, with Kenneth E. Redd, Laura W. Perna, Retaining Minority Students in Higher
Education: A Framework for Success, November 2003, p. ix.

2% See, for example, American Council on Education, “Recommendations for Reauthorization of the Higher
Education Act,” Feb. 2003, various pages, and USA Group, Student Loan Auctions: Issues and Implications, A Briefing
Paper, April 2000, pp. 9-11.

% pyblic Law No. 89-329, The Higher Education Act, Nov. 8, 1965.
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° The Act defines the objective of the FFELP very concisely: Its
central purpose is to encourage an adequate program of loan
insurance for students at eligible institutions (and eligible parents
of such students) and to provide interest subsidies for qualified
students;*

] FFELP provides three types of loans: Stafford (for students), PLUS
(for parents and some students) and consolidation loans.

e The William D. Ford Federal Direct Loan Program was established in 1993
and is funded through federal borrowing. It is administered by the U.S.
Department of Education and its contractors and was initially intended to
replace the FFELP.”

] The legislative goal for the FDLP also is succinct: To make loans
to all eligible students (and the eligible parents of such students) in
attendance at institutions that have elected to participate in the
Direct Loan Program.®

] FDLP also provides three types of loans: Stafford (for students),
PLUS (for parents and some students) and consolidation loans.

e The Perkins Loan Program, a campus-based program, descended from the first
federal student loan program, the National Defense Student Loan Program,
which was enacted in 1958.% According to the Higher Education Act, the
purpose of Perkins loans is to establish and maintain funding at institutions for
low-interest loans to needy students.®

This section outlines the history of the FFELP and Direct Loan Program.
The Evolution of Guaranteed Student Loans

The country’s first privately guaranteed student loan was made in the spring of 1957
through the nonprofit Massachusetts Higher Education Assistance Foundation.®* The
premise for the Massachusetts initiative was simple: Private lenders would provide
student loan capital, and a nonprofit corporation would cover the risk of defaults with a
reserve fund created from philanthropic contributions. This successful model was
emulated by 16 other states and nonprofit organizations. *

% Higher Education Act of 1965 (as amended), Sec. 421(a) (1).

27 pyblic Law No. 103-66, Student Loan Reform Act of 1993, Aug. 10, 1993.

%8 Higher Education Act of 1965 (as amended), Sec. 451(a).

2 pyblic Law No. 85-864, The National Defense Education Act of 1958, Sept. 2, 1958,

% Higher Education Act of 1965 (as amended), Sec. 461(a).

s Joseph Marr Cronin and Sylvia Quarles Simmons, Student Loans: Risks and Realities, Auburn House
Publishing Company, Dover, Mass., 1987, p. Xix.

32 |_umina Foundation for Education, Inc., Dream, Recollections from 40 Years of Opening Doors to Higher
Education for Students and Families, 2001, p. 9.
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The Guaranteed Student Loan Program

In 1965, the passage of the Higher Education Act built on these initiatives to create a
nationwide federally guaranteed student loan program, later renamed the Federal Family
Education Loan Program, based on the concept of private capital and decentralized
guarantors.®

The program initially was intended to supplement the National Defense Student Loan
Program, which had been established seven years earlier as an institution-based,
predominantly federally funded loan program.* The GSLP was very different from the
NDSL, however. It was not institution-based; it did not rely on federal capital
contributions; and it was available both to low-income borrowers, who received interest
subsidies, and to higher-income borrowers, whose interest was not subsidized.®

The GSLP’s primary purpose was articulated by Congresswoman Edith Green, one of the
principal authors of the legislation, who stated that “the Guaranteed Student Loan
Program is designed primarily for those students who come from middle-income families
— those students ... who have not up to this time been able to obtain loans under the
National Defense Education Act.”*

The Federal Insured Student Loan Program

The 1965 enabling legislation also created a backup program of student loans guaranteed
by the Department of Health, Education and Welfare.*” This program was known as the
Federal Insured Student Loan Program.*

By 1966, just one year after passage of the Higher Education Act, each state had
established a guaranteed loan program, but many quickly exhausted their federal seed
monies and could no longer guarantee loans. Consequently, at the end of 1968 roughly
half the states had requested FISL guarantees.®

As guarantee volume expanded in the 1970s, the FISL program proved incapable of
meeting increased demands for service and developed significant problems. According to
a student loan analyst:

The ability of HEW to manage a guarantee program directly had been tested and
found wanting. As a result, the Education Amendments of 1976 added incentives

* public Law No. 89-329, The Higher Education Act, Nov. 8, 1965, and U.S. Department of Education,
Office of Postsecondary Education, FY 1988 Guaranteed Student Loan Programs Data Book, p. 29.

3 public Law No. 85-864, The National Defense Education Act of 1958, Sept. 2, 1958.

% Common Manual Guarantors, Common Manual, Unified Student Loan Policy, Appendix H. p. 1, January
2007, p. 1.

% As quoted in the Belmont Task Force Report, Congressional Record, July 27, 1990, p. E2532.

3" HEW oversaw student loans prior to the establishment of the Department of Education.

% public Law No. 89-329, The Higher Education Act of 1965, Nov. 8, 1965.

¥ U.S. Department of Education, Office of Postsecondary Education, FY 1988 Guaranteed Student Loan
Programs Data Book, p. 29.
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to ensure that guarantee agencies were established or designated in every state,
rendering FISL unnecessary.*

Since the early 1980s, state and private nonprofit guarantors have been managing loan-
guarantee functions in all states, and the FISL program has been defunct for more than 20
years.”

Parent and Supplemental Loans

Until 1980, only students were able to take out federally guaranteed education loans. The
Higher Education Amendments of that year expanded the pool of eligible borrowers and
extended borrowing eligibility to parents of undergraduate students by creating the Parent
Loans for Undergraduate Students program.** A year later the PLUS program was folded
into the Auxiliary Loans to Assist Students program, which authorized loans for parents,
independent undergraduates and graduate and professional students.”® In 1986, ALAS was
repealed, and PLUS re-emerged for parents with a companion program, entitled
Supplemental Loans for Students, for independent and graduate and professional
students.*

In 1992, Congress enacted a new stand-alone unsubsidized Stafford loan program for
students, which allowed virtually all students to borrow regardless of income if they were
otherwise qualified.® SLS was officially repealed and merged into the new Unsubsidized
Loan Program in 1993, with an effective date of July 1, 1994.%

Until the passage of the Higher Education Reconciliation Act in 2006, PLUS loans were
for parents only. HERA allowed graduate and professional students back into the
program for the first time in 20 years.*

Current FFELP Providers

In the course of the past 41 years, the FFELP has evolved from a somewhat narrowly
targeted loan initiative to the largest student assistance program in the country. Each year,
millions of students and parents borrow Stafford, PLUS and consolidation loans, and both
for-profit and nonprofit education credit providers play a significant role in providing
loan capital and supporting access to postsecondary education.

0 David W. Breneman, Guaranteed Student Loans: Great Success or Dismal Failure? May 1991, p. 8.

41 U.S. Department of Education, Federal Student Loan Programs Data Book FY94-FY96, Glossary,
http://www.ed.gov/finaid/prof/resources/data/fslpdata94-96/glossary.html, accessed Feb. 10, 2007.

“2 public Law No. 96-374, Education Amendments of 1980, Oct. 3, 1980.

3 Public Law No. 97-35, Omnibus Budget Reconciliation Act of 1981 (including the Postsecondary Student
Assistance Amendments of 1981), Aug. 13, 1981.

“ Public Law No. 99-498, Higher Education Amendments of 1986, Oct. 17, 1986.

“ Public Law No. 102-325, Higher Education Amendments of 1992, July 23, 1992.

46 Public Law No. 103-66, Omnibus Budget Reconciliation Act of 1993, Aug. 10, 1993.

4" Public Law No. 109-171, Higher Education Reconciliation Act of 2005, Feb. 8, 2006.
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A synopsis of the roles and responsibilities of FFELP participants follows.

During the 2006-2007 school year:

Approximately 3,200 for-profit and nonprofit lenders were active in the
FFELP, compared with 8,505 in 1990. They furnished the student loan
capital and had responsibility for servicing the loans.* #
= |n fiscal year 2005, the 25 largest originating lenders accounted for
71.0 percent of all FFELP loans, compared with only 41.9 percent
in fiscal year 1990.% %

More than 5,000 postsecondary institutions participated in the FFELP.
Fewer than 1,100 were active in the Direct Loan Program. %

A network of roughly 30 for-profit and nonprofit student loan secondary
markets, in addition to Sallie Mae, issued taxable and tax-exempt bonds to
underwrite lender liquidity and provide a market in student loans. *

Thirty-five active state or private nonprofit guarantors worked as
administrators and insurers of student loans and served 54 jurisdictions,
states and territories, several of them with “national” guarantee authority,
as well as designation in a specific state or states. In 1990, there were 46
guarantors.® = %

The U.S. Department of Education reinsured the loans and monitored the
duties of program participants.

Numerous specialized private-sector third-party servicers and collection
agencies facilitated the administrative responsibilities for lenders,
secondary markets and guarantors.

These entities — lenders, guarantors, ED, secondary markets and servicers — each have
responsibilities that complement each other to ensure that students and parents have ready

access to loan capital.

8 U.S. Department of Education, Fiscal Year 2008 Budget Summary and Background Information, p. 59.
9 Department of Education, Office of Postsecondary Education, FY 1991 Guaranteed Student Loan

Programs Data Book, p. 24.

%0 U.S. Department of Education, Office of Postsecondary Education, “Top 100 Originators of FFELP Loans

— FY 2004 and FY 2005,” February, 2006, Excel Spreadsheet,
http://www.fp.ed.gov/PORTALSWebApp/fp/whatsnew.jsp, accessed Feb. 11, 2007.

51 U.S. Department of Education, Office of Postsecondary Education, FY 1991 Guaranteed Student Loan

Programs Data Book, p. 27.

52 U.S. Office of Management and the Budget, Fiscal Year 2008 Budget of the U.S., Analytical Perspectives,

February 2007, p. 76.
%% Education Finance Council, Membership List,

http://www.efc.org/cs/root/membership/efc_members?key=memberType&val=Member, accessed Feb. 10, 2007.
% Department of Education, Fiscal Year 2008 Budget Summary and Background Information, p. 59.
Sy.s. Department of Education, Office of Postsecondary Education, FY 1990 Guaranteed Student Loan

Programs Data Book, p. 43.

% As a result of the 1998 Higher Education Amendments, four guarantors entered into Voluntary Flexible
Agreements with the Secretary. See Higher Education Act of 1965 (as amended), Sec. 428A and Appendix E.
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The Impetus for the Direct Loan Program

The emergence in the early 1990s of student loans funded by the federal Treasury can be
attributed to two primary factors: federal credit reform legislation and FFELP
challenges. Each element is discussed below.

Before Federal Credit Reform

During the 1970s and 1980s, some members of Congress periodically considered ways to
fund student loans directly with federal dollars.” Under budget rules as they existed then,
direct government funding of student credit was not a fiscally appealing option. The
reason, as explained by the GAO was that:

Prior to the implementation of FCRA [the Credit Reform Act], credit programs
were reported in the budget on a cash basis. Thus, loan guarantees appeared to be
free in the budget year, while direct loans appeared to be as expensive as grants.
As a result, costs were distorted and credit programs could not be compared
meaningfully with other programs and with each other.

The Purpose of Credit Reform

The Federal Credit Reform Act of 1990 (Title V of the Congressional Budget Act of
1974, as amended by section 13201 of the Budget Reconciliation Act of 1990)
significantly altered the manner in which costs were estimated for federal direct loans and
federally guaranteed loans. For both types of loans, the intent was to estimate fully the
lifetime cost to the government of loans made in a given fiscal year. This reform would
“permit better cost comparisons both among credit programs and between credit and
noncredit programs.”® The Act applies to all federal loans, not just student loans.

The Consequences of Credit Reform

The Credit Reform Act resulted in a reversal of the on-budget costs of student loans.
Guaranteed loans now carried a steeper price tag because all subsidy costs, including
estimated lender and guarantor payments paid out over the life of the loan, would be
recorded as a cost in the initial year of the loan.*®

Conversely, Direct Loans appeared to cost less after Credit Reform. The assumption was
that, except for defaults, funds provided by the Treasury for loan capital in a given year

5 See, for example, Senator Edward Kennedy as quoted in Steven Waldman, The Bill, New York, Viking
Penguin, 1995, p. 206.

%8 U.S. General Accounting Office, Report to Congressional Requesters, Department of Education, Key
Aspects ofsghe Federal Direct Loan Program’s Cost Estimates, January 2001, p. 9.

Ibid.

% General Accounting Office and U.S. Department of Education, paraphrased from Final Report Regarding
the Findings of the Study Group on the Feasibility of Using Alternative Financial Instruments for Determining Lender
Yield Under the Federal Family Education Loan Program, Jan. 19, 2001, p. 9.
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together with subsidy costs would, in most cases, be repaid at an interest rate higher than
that which the government paid its bondholders. Consequently, capital and most subsidy
outlays for direct student loans would not constitute a budgetary expense.®

In addition, and of significant importance, federal administrative costs incurred over the
life of the loans were not included for any type of loans in the calculation of student loan
expenses under Credit Reform.®

Credit Reform and Administrative Costs

Although the intent of the Credit Reform Act was to account for the cost of credit
programs more accurately, the exclusion of federal administrative costs from the long-
term expenditure estimates presented a conundrum.

Congress recognized that this omission might have significant fiscal consequences and
provided directives to the Congressional Budget Office and the Office of Management
and Budget to study the impact of the new scoring rules. These two entities were further
instructed to furnish Congress with recommendations for “any changes if necessary, in
the treatment of administrative costs under credit reform accounting.”®

CBO issued its report in 1992, but made no recommendations to change the budgetary
treatment of administrative costs due to the complexity and potential costs involved in
getting accurate expenditure estimates. Nevertheless, the report stated that:

In particular, long term cost information is crucial to informed decisions in two
situations: when considering a new credit program or a significant program
expansion, and when considering substituting one program for another — for
example, replacing a loan guarantee with a Direct Loan Program.”®

The report further concluded that “only a small portion of the administrative costs of
Direct Loans occur in the first year” and estimated that fully two-thirds of administrative
costs, for both direct and guaranteed loans, occur after year five. “For this reason,” CBO
stated, “it is analytically incorrect to predict savings from converting to a Direct Loan
Program if administrative costs are treated on a present-value basis for loan guarantees
but on a cash basis for Direct Loans.”®

The OMB report, published later that year, essentially agreed that the complexities
inherent in including administrative costs in the long-term cost estimates were daunting.

612 U.S.C., Section 661(a)(5)(C).

622 U.S.C., Section 661(a)(5)(B).

832 U.S.C., Section 661(f).

8 Congressional Budget Office, Budgeting for Administrative Costs Under Credit Reform, January 1992, p.
Xii.

% Ibid, p. 25.
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OMB did recommend that “a system be established for reporting on Federal
administrative costs, including the development of a commonly accepted definition. Once
a common definition has been established, these costs should be included in the
subsidy.

Credit Reform as a Catalyst for Direct Loans

The new scoring guidelines, with federal administrative costs omitted, produced CBO
estimates indicating that replacing guaranteed student loans with direct loans would
create budgetary savings of $4.3 billion over five years.®” Projected cost reductions of this
magnitude significantly bolstered the arguments of those who favored a switch to direct
student loans.

FFELP Problems as a Catalyst for FDLP

The second factor contributing to a favorable climate for direct student loans in the early
1990s was a FFELP program burdened by troubles stemming from:

Frequent statutory changes.

Lack of regulatory guidance.

Lack of standardization.

FFELP provider failures.

Inadequate school-eligibility criteria.

Each of these contributory elements is discussed below.

During the 1970s and early 1980s, the Guaranteed Student Loan Program rested on a
solid base of lenders and guarantors. Schools and students generally were satisfied with
both access and service, and there were few calls for fundamental program changes.

During those years, guarantors confined their activities to the states for which they had
been designated. As a result of this framework, they possessed a high degree of autonomy
in setting guidelines for lender and school participation. Furthermore, guarantors became
adept at tailoring services to the unique needs of their institutions and geographic regions.

8 Office of Management and the Budget, Administrative Costs of Credit and Grant Programs, May 1992, p.
iii.

87 U.S. Congress, CBO, Cost Estimate of the Conference Agreement on Title IV of the Omnibus Budget
Reconciliation. Act of 1993, Aug. 3, 1993.
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A profusion of legislative changes during the 1980s weakened the decentralized student
loan community. Annual budget reconciliation directives cut billions of dollars from the
program by changing borrower eligibility criteria and lowering lender and guarantor
subsidies. The 1986 reauthorization changes further increased the financial and
operational burdens on student loan providers.

The result was student loan statutes that were hampered by complicated provisions for
borrowers and providers. Each layer of legislation created its own aftermath of confusing
and often conflicting implementation issues.

Further exacerbating program complexity, the Department of Education provided private
rulings and a profusion of “Dear Colleague” letters in lieu of formal regulations after both
the 1980 and 1986 Reauthorization Amendments. Members of the House Committee on
Education and Labor expressed their concern by stating that it was “unconscionable that a
$12 billion program is operating on a series of ‘Dear Colleague’ letters without final
published regulations.”

Despite many exhortations, ED failed to promulgate final regulations for six years after
the 1980 Amendments and for seven years after the 1986 reauthorization legislation.
These delays prompted Congress to include language in the 1992 Amendments
mandating a shutdown of the FFELP unless the Secretary of Education issued final
regulations by June 1994.%

Lack of Standardization
During the middle and latter part of the 1980s, the concept of “national guarantors” and
“national lenders” took hold. As a result, some organizations indicated that they were
willing, in the case of guarantors, to guarantee loans outside the confines of their
designated states, and, in the case of lenders, to disregard state borders when making
student loans.

This development prompted protests from those providers whose service areas were
threatened. Interstate marketing advanced nonetheless, and competition for schools and
student borrowers began in earnest. The ensuing rivalry provided benefits to customers in
the form of lower fees and a quicker turnaround of loans, but also deterred efforts to
promote administrative simplicity and standardization.

8 U.S. House of Representatives, Committee on Education and Labor, Higher Education Amendments of
1992, Report No. 102-447, Feb. 27, 1992, pp. 41-42.

% Higher Education Act of 1965 (as amended), Sec. 421(d) [repealed in 1998].
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For example, national lenders that dealt with multiple guarantors had to set up data
systems that incorporated each guarantor’s administrative requirements, contributing to
additional management burdens for the lender community.

Furthermore, borrowers and schools struggled with a profusion of guidelines and loan
options depending on which guarantor and lender the borrower was using. Many
postsecondary institutions became weary of managing the profusion of loan processes
imposed by lenders and guarantors. As a consequence, some schools and trade
associations channeled this discontent into support for replacing the FFELP with either
the Perkins Loan Program or a new Direct Loan Program. Either approach had appeal
because, once implemented, institutions would control the loan origination process and
no longer be subject to dissimilar lender and guarantor requirements and oversight.

In the words of a Washington trade association:

Direct lending would bring (in most cases) all components of a student’s financial
aid package to the campus, expedite the flow of funds to eligible students, and
simplify and improve the receipt and disbursement of funds functions. We firmly
believe that institutional administrative efficiencies and improved controls can be
achieved under a Direct Loan Program when compared with the overall current
guaranteed student loan process.™

And the American Council on Education, an umbrella organization for associations
representing postsecondary institutions, stated in 1993:

It appears to us that this legislation [the Direct Loan legislation] would result in a
student loan program that is simpler and more comprehensible for students and
institutions than the current Family Federal Education Loan Program [sic].™

FEELP-Provider Failures
Further exacerbating program troubles, the Higher Education Assistance Foundation, the
largest guarantor in the country, became insolvent in 1990. The HEAF bankruptcy
occurred primarily as a result of its market focus on proprietary schools with high default
rates. Because the insurance reimbursements by the federal government are much lower
if a guarantor crosses a certain threshold on its default rate, HEAF had large insurance
losses, which depleted its reserve fund and caused its downfall.”

" Testimony by the National Association of College and University Business Officers, as quoted in The
Chronicle of Higher Education, by U.S. Senator Paul Simon, “Direct U. S. Lending to Students: A Debate,” May 12,
1993.

n Congressional Record, Letter from Robert H. Atwell to Congressman William Ford, May 11, 1993, as
inserted on May 19, 1993, p. E1297.

2U.S. General Accounting Office, Financial Problems in the Stafford Student Loan Program, July 1990,
Abstract.
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Other difficulties followed. Sen. Sam Nunn, in describing the work of a Senate oversight
committee commented that:

The subcommittee also examined perhaps the largest single fiasco involving the
GSLP [Guaranteed Student Loan Program] — the collapse of the First
Independent Trust Co. [FITCO] of Sacramento, CA, at one time the second
largest lender of GSL’s in the Nation. FITCO’s failure directly affected other
major GSLP financial players — for example, the now-defunct Higher Education
Assistance Foundation — a guaranty agency — the California Student Loan
Finance Corp: a secondary market organization —and United Education and
Software — a loan servicer — and will result in hundreds of millions of dollars in
losses to the taxpayers.

Finally, as part of its investigation, the subcommittee scrutinized the U.S.
Department of Education’s management of the GSLP, finding its performance to
be grossly inefficient and ineffective in virtually every area of its GSLP-related
responsibilities. Indeed ... virtually every witness that testified at the
subcommittee’s hearings described instances of gross mismanagement, ineptitude,
and/or neglect on the part of the Department.™

The effect of these problems was that Congress, in the 1992 Higher Education
Amendments, modified the statute to mandate that the Secretary must take over the
functions of a guaranty agency in the event of insolvency, thus holding lenders harmless
from guarantor failure.™

The absence of rigorous school eligibility standards also created serious difficulties for
the FFELP, because many borrowers attending poor-quality schools were lured into debts
that they could not repay and thus suffered the adverse consequences of default.
Congress, meanwhile, was torn between providing universal access and ousting
unprincipled participants from the loan program. There was, however, a growing
awareness of the significance of the default problem, and in the late 1980s, congressional
leaders began to call for more stringent default prevention measures.™

These initial efforts were insufficient, however. Unscrupulous schools continued to abuse
the public trust by taking advantage of statutory and regulatory loopholes. Default rates
surged. Sen. Edward Kennedy said in 1992:

A third issue of serious concern is the fraud and abuse in the current student loan
program. In the past 5 years, we have seen a massive increase in loan defaults.

& Congressional Record, U.S. Senate, “Statement on Introduced Bills and Resolutions,” July 19, 1991, p.
S10495.

™ Higher Education Act of 1965 (as amended), Sec. 432(o).

™ For examples, see the Stafford Student Loan Default Prevention and Management Act of 1989 (S. 568) and
Student Loan Default Prevention Act of 1989 (H.R. 2193).
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Most of these defaults can be attributed to schools that fail to deliver on their
promise to prepare students for the job market. The sad fact is that we have seen a
proliferation of schools more interested in making a profit than training students.
Students from these schools, often from low-income backgrounds, are then unable
to find employment, and are saddled with a student loan debt, which they cannot
repay.

To rectify these weaknesses, the 1992 Reauthorization Amendments contained robust
new school eligibility requirements and stringent default prevention measures.”

The Early Years of Direct Loans

The 1992 Direct Loan Demonstration Program

During the 1992 reauthorization process, the House passed legislation that called for a
full-scale direct student loan program.” The Senate, however, did not approve such a
sweeping mandate, and the final reauthorization compromise was limited to a Direct
Loan Demonstration Program that was to take effect on July 1, 1994.7

The 1993 Direct Loan Program

During the presidential election campaign in 1992, candidate Bill Clinton made student
loan reform a central component of his higher education platform, initially focusing on
income contingent repayment as the cornerstone of his student loan proposals.®

After the new Administration took office in 1993, the campaign promise of income
contingent repayment of student loans was attached to a proposal to replace the FFELP
with a government-funded student loan program. Although Democrats controlled both
houses of Congress, the Senate, unlike the House, was not in favor of a rapid transition to
full-scale Direct Lending.

Following lengthy negotiations, a compromise was reached to phase in a new Direct
Loan Program according to a timetable far less ambitious than that originally envisioned
by the House.® & Although the enabling legislation did not absolutely mandate a switch
to Direct Lending, it contained many specific references to a transition to Direct Loans,
and the sponsors envisioned that it would quickly garner support and replace the
FFELP.% &

" Congressional Record, Senator Edward M. Kennedy outlining provisions of the Higher Education
Amendments of 1992, June 30, 1992, p. S9262.

" public Law No. 102-325, Higher Education Amendments of 1992, July 23, 1992, Various Sections.

8 U.S. House of Representatives, H.R. 3553. Report No. 102-447, Sec. 451, Feb. 27, 1992.

" public Law No. 102-325, Higher Education Amendments of 1992, July 23, 1992, Section 451.

8 steven Waldman, The Bill, Viking Penguin, New York, 1995, p. 14.

8 |bid., pp. 234-236.

8 pyplic Law No. 103-66, Omnibus Budget Reconciliation Act of 1993, August 10, 1993, Section 4021.

8 Congressional Record, “National Service Trust Act of 1993 and Student Loan Reform Act of 1993 —
Message from the President of the U.S.,” House of Representatives, May 5, 1993, p. H2297.
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To promote such a switch, the law provided that the Secretary could conscript schools
into the program to meet the following targets:

J For academic year 1994-1995, Direct Loans must represent 5 percent of
the new student loan volume;

J For academic year 1995-1996, Direct Loans must represent 40 percent of
volume;

° For academic years 1996-1997 and 1997-1998, Direct Loans must
represent 50 percent of volume; and

° For the academic year that begins in fiscal year 1998, Direct Loans must
represent 60 percent of volume.®

The 1995 Direct Loan Repeal Initiative

Barely a year after the FDLP was implemented, the political picture changed completely.
In 1994, the Democrats lost control of the House of Representatives for the first time in
40 years. That same year, Republicans also took over Senate leadership, thus setting the
stage for attempts to repeal the Direct Loan Program.

Several Republican lawmakers in both the House and Senate quickly introduced
legislation to phase out FDLP.** The repeal sponsors argued that the program
inappropriately would (1) supplant the private sector, (2) create an enormous
bureaucracy, (3) be less efficient than FFELP loans, and (4) not achieve the promised
savings.®”

Repeal advocates were temporarily successful in Congress. The final version of the
Balanced Budget Act of 1995 essentially would have abolished the FDLP by limiting the
number of participating schools to the original 102 Direct Loan institutions.®® President
Clinton vetoed this measure, and efforts to eliminate the Direct Loan Program came to a
standstill.

Competition and Streamlining
1996-2000

The years before the 2000 election were characterized by intense competition between
the two student loan programs. The rivalry spurred the private sector to invest heavily in

8 See, for example, Higher Education Act of 1965 (as amended), Sections 453(a)(2) and 458(a) prior to
repeal in 1998.

® Higher Education Act of 1965 (as amended), Sec. 453(a)(2) and (b)(2) prior to repeal in 1998.

% See the following legislative proposals from the 104™ Congress: H.R. 1501, S. 1198, H.R. 530, S. 495.

8 U.S. 104" Congress, H. R. 1501, April 7, 1995,

8 Congressional Record, House of Representatives, the Honorable Ernest Istook, “Extension of Remarks,”
June 8, 1995, p. E1211.

% U.S. 104" Congress, H. R. 2491, Oct. 17, 1995, Sec. 4002.
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borrower benefits, predominantly in the form of fee and interest rate discounting. FFELP
partners also focused their efforts on technology enhancements, formed coalitions and
developed new methods to streamline and standardize their program.®

At the same time, the Clinton Administration abandoned the goal of a complete transition
to Direct Lending in favor of a commitment to improving the efficiency of both programs
and allowing postsecondary institutions to choose which program best met their needs
and the needs of their students.*

Thus, without opposition from the Administration, the 1998 Higher Education
Amendments repealed the FDLP volume requirements and all references to a transition to
Direct Loans.

Despite these tacit acknowledgements of the political need to support both loan
programs, the Secretary continued diligently to promote the FDLP and also took
advantage of new authorities granted in the 1998 Higher Education Amendments to
provide price benefits to FDLP borrowers under closely circumscribed conditions.* * In
1999, the Secretary announced the following borrower discounts:

J A 1-percentage-point reduction in the upfront loan fee, also called the
origination fee. The fee was reduced from 4 percent to 3 percent of the
total loan balance.

° A 0.25-percentage-point interest rate reduction for borrowers paying
electronically.
° A 0.6-percentage-point interest rate reduction for Direct Loan borrowers

who consolidated their loans while they were in school, or during the
grace period before they entered loan repayment.®

In 2000, the Secretary announced additional price benefits for Direct Loan borrowers:

° Beginning with the 2000-2001 academic year, students became eligible for
an upfront rebate worth 1.5 percent, which they would get to keep if they
made their first 12 loan payments on time. This benefit effectively lowered
the origination fee to 1.5 percent.

% For example, FFELP providers created a Common Manual of loan policy; a Clearinghouse for data
exchange; a public-benefit organization, known as ELM, to facilitate the loan process; as well as the Meteor Project to
facilitate information dissemination. Additional information about these initiatives can be found in Appendix F.

® U.S. Department of Education, Budget for Fiscal Year 1998, Appendix, p. 431.

% public Law No. 105-244, Various Sections, Oct. 7, 1998.

9 See, for example, U.S. Department of Education, Direct Loan Newsletter, quote from Secretary Richard
Riley: “Direct lending epitomizes what good government is all about,” Volume 111, Number 2, March/April 1997,
March 3, 1997.

% Higher Education Act of 1965 (as amended), Sections 455(b)(7) and 459.

% U.S. Department of Education, News Release, “ED Announces Lower Student Fees on Direct Loans,” June
16, 1999.
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] Students who consolidated their loans with the Direct Loan Program
would receive an interest rate reduction of 0.8 percent. This lower rate
applied to loans consolidated between Oct. 1, 2000 and Sept. 30, 2001.

Several FFELP providers and organizations questioned the Secretary’s authority to
provide some of these benefits and the manner in which statutory requirements were
followed. In November 2000, these organizations filed suit against the Secretary,
claiming that he had violated statutory constraints on his authority.*’

Congress, meanwhile, ensured the continued viability of the FFELP by rejecting repeated
budget proposals from the Clinton Administration aimed at reducing FFELP subsidies for
lenders and guarantors.® If those cuts had been enacted, they likely would have limited
the FFELP’s ability to compete effectively and might possibly have led to the demise of
the program.®

The 2001 Student Loan Studies

Congress set the stage for renewed scrutiny of student loan program finances by
mandating two studies as part of the 1998 Higher Education Amendments. One study
called for the examination of the feasibility of using alternative financial instruments for
determining lender yields in the FFELP. The second study required a review of market
mechanisms in the federal student loan programs.*®

The study involving alternative financial instruments for determining lender yields was
completed in January 2001, and a report, without consensus recommendations, was
submitted to Congress at that time.** Interestingly, this final report was submitted more
than a year after Congress already had passed legislation changing the financial
instrument used to calculate lender subsidies from the 91-day Treasury Bill to 3-month
commercial paper.’® This change, in effect, made the report obsolete.

% U.S. Department of Education, News Release, “Education Secretary Riley Announces Lower Interest
Rates on Direct Student Loans & Consolidations,” Aug. 10, 2000.

%7 U.S. District Court for the District Of Columbia, Student Loan Finance Corp et al., vs. Richard Riley,
Secretary of Education, Complaint for Declaratory Relief, Civ. No. 00-2660 (RWR).

% U.S. Department of Education, Annual Budgets, Fiscal Years 1997, 1998, 1999, 2000, 2001.

% see, for example, Chronicle of Higher Education, “Clinton Reopens Debate on Subsidies for Lenders in
Guaranteed Loan Program,” Feb. 12, 1999, p. A32.

100 Higher Education of 1965 (as amended), Sections 801 and 802.

101 General Accounting Office and the Department of Education, Final Report Regarding the Findings of the
Study Group on the Feasibility of Using Alternative Financial Instruments for Determining Lender Yield Under the
Federal Family Education Loan Program, Jan. 19, 2001.

102 4 .S. Congress, Ticket to Work and Work Incentives Improvement Act of 1999, Public Law No. 106-170,
Dec. 17, 1999, Sec. 409.
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The second student loan study mandated by the 1998 Higher Education Amendments was
far-reaching. Its main focus was to evaluate whether additional market forces could be
applied to the student loan programs to promote better service and lower costs for
borrowers and the federal government. Specifically, the legislation described the study as
follows:

The study required under this section shall identify not fewer than 3 different
market mechanisms for use in determining lender return on student loans while
continuing to meet the other objectives of the programs under parts B and D of
such title 1V, including the provision of loans to all eligible students.
Consideration may be given to the use of auctions and to the feasibility of
incorporating income contingent repayment options into the student loan system
and requiring borrowers to repay through income tax withholding.'®

The 1998 Amendments called for the report to contain findings, but did not specify that
any recommendations must be included.**

A draft report was released in January 2001, just before President Clinton left office and
the Bush Administration published a final report in December of that year. Both reports
included evaluations of five different market-mechanism models, but neither
recommended changes to the current FFELP system.® ¢ To d